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BRIEF ON BEHALF OF APPELLEE, FREDERICK 

EICHELBERGER. 


Statement of Facts. 

Suit for an absolute divorce was brought by appellant, 
hereinafter called plaintiff, in the Supreme Coui[t of the 
District of Columbia. The defendant was charged jvith hav¬ 
ing committed adultery with the appellee, Frederick Eichel- 
berger, who is hereinafter called the corespondent. Re¬ 
quired by the court to furnish a bill of particulars,! plaintiff 
charged the defendant with having committed adultery: (1) 
at 408 Sixth Street, Southeast, during eight months in 1914, 
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two monthsi in 1915. and at other times during 1915 and 
1916; (2) at 1821 Corcoran Street, in September or October, 
1916: (3) at 1459 N Street, during the last three months in 
1915 and the first three months in 1916; (4) at a certain 
bungalow in Rosslyn, Virginia; (5) on a trip to Norfolk and 
Virginia Beach and return in 1916; and at other places and 
times unknown (Rec., p. 8). 

It appears in the bill that the corespondent is a resident of 
Ohio. He voluntarily appeared and denied the charges. 
The defendant denied the charges and filed a cross-bill, which 
she subsequently withdrew. Depositions were read and tes¬ 
timony was taken in open court. The evidence was insuffi¬ 
cient and the court dismissed the bill. The deposition of the 
corespondent was taken in Ohio by the defendant. Doubt¬ 
less aware of the insufficiency of his evidence and therefore 
having nothing to lose thereby, plaintiff’s counsel read this 
deposition as testimony on behalf of the plaintiff. Not con¬ 
tent with using it as testimony given by an unwilling wit¬ 
ness, he attempts to impeach his witness and asks the court 
to hold him wholly unworthy of belief. It is submitted that 
plaintiff waived the right so to do by reading the deposition 
as his own. He had the right to show the facts, even had 
they contradicted the witness, but he has merely shown cir¬ 
cumstances which he considers suspicious, and asked the court 
to accept them as facts and to discredit entirely the positive 
testimony of the witness he produced. 

In his brief, counsel for plaintiff has constructed a "word 
mosaic” from the testimony, which, if correctly quoted, 
would not justify the conclusions he endeavors to draw there¬ 
from. It would be tedious to attempt to direct attention to 
all the erroneous conclusions in plaintiff’s brief, and it would 
be useless to do so, as the testimony is before the court and 
the interpretation thereof by counsel is of little value. As 
illustrating errors to be found, however, the following may be 
mentioned. 
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On page 19, plaintiff’s counsel states that Mr. Eiehelberger 
“told her (his wife) he had gone on a fishing trip with La 
Gorce” (R., 00). No such testimony appears in the record. 

On page 20 he states that the name John La Gorce was 
written on an exhibit of a stateroom ticket. The evidence 
does not justify such statement, which should have been 
given as a conclusion or an opinion rather than as a fact. 

On page 22, referring to the name “M. C. Dent” written 
on the stateroom ticket, he states, “The appellant^ her hus¬ 
band, says it is in her handwriting” (R., 19). There is no 
such testimony on page 19. Appellant doubtless well knew 
his wife’s handwriting and he had no trouble in identifying 
it, except in the one instance in question. Wheh asked if 
this name was written bv his wife, his answer was. “I think 

v 7 ,7 

the name ‘M. C. Dent' is in Mrs. Symons’ handwriting” 
(R., 28). This answer does not justify the statement that 
the plaintiff identified the writing as that of his ivife. 

Counsel for plaintiff has set forth as facts matter he of¬ 
fered to prove, assuming they can be accepted as evidence 
and that the witnesses would testify according to his proffer. 
He also assumes as true matters upon which the evidence con¬ 
flicts. These faults run through his entire brief.; 


Motion to Strike Out Statement of Evidence and Affirm 

i 

Decree. 


Appellee filed a motion praying the court to strike out the 
statement of evidence, as not being in compliance with the 
rules of this court, and to affirm the decree herein. This 
motion is now presented, but as consideration thereof was 
continued until this hearing this brief is prepared.! 
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Brief and Argument. 

Errors Assigned. 

Plaintiff has assigned eighteen errors, which may be con¬ 
veniently grouped. 

1. The first assignment of error is a contention that upon 
the evidence the prayers of the bill should have been granted. 
It is asked that this court review all the testimony in the case 
and hold that the trial court drew a wrong conclusion there¬ 
from. 

There is no evidence of wrongdoing on the part of the de¬ 
fendant. Nothing more than suspicion appears in the rec¬ 
ord. The families of the defendants were on close, friendly 
terms. They were together frequently. The defendants 
were together on a number of occasions. They took automo¬ 
bile rides about the city, sometimes alone, sometimes with 
others. They lunched together, and on occasions went to see 
moving pictures. Once they attended a luncheon with Mr. 
Eiehelbergers brother and her fiancee, who were entertained 
by a Mrs. Harrison at her home at Rosslyn, Virginia. On 
one occasion the defendant went on a boat to Norfolk with 
her father. The corespondent went on the same boat and 
with the knowledge and consent of her father, who re¬ 
mained in Norfolk, went to Virginia Beach for a few hours 
with the defendant, and returned to Washington on the same 
boat on which the defendant traveled. The corespondent, a 
business man, took the precaution to telegraph ahead for a 
stateroom to be reserved for his return trip. The defendant 
took no such precaution, with the result that, it being a time 
of the year when the boat was crowded, she could not obtain 
a stateroom. Mr. Eichelberger did what was to be expected 
of him, he surrendered his stateroom to the defendant. 

The testimony shows that the plaintiff and his wife were 
not upon particularly friendly terms, although nothing very 
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serious occurred until an occasion when Mr. Eijchelberger 
went to lunch with the defendant at a hotel and his wife dis¬ 
covered the fact. There is no evidence of familiarity be¬ 
tween the defendants. A Mrs. Steger gives testimony to the 
contrary, but it is unworthy of belief. She occupied a house 
next to one occupied by Mrs. Harrison, the wido\jv of a late 
colonel in the army, who had living with her a sixteen-year- 
old daughter. Mrs. Harrison had invited Mr. Frank Eichel¬ 
berger. his fiancee, Mr. Eichelberger, and the defendant to take 
luncheon at her house. This witness testified thalt the table 
was set for two, but that three or four persons were there; 
that her house was about ten feet from Mrs. Harrison's, and 
that looking out the window she saw the defendants “hug¬ 
ging and kissing each other"; that they were about ten feet 
from her window; this about two or three o'clock; three more 
ladies were there and she did not think there were! any other 
people in the yard when she saw these two people kissing. 
This testimony was given in the fall of 1919. The witness 
had seen plaintiff in 1916, the year the luncheon jwas given. 
It does not appear that she ever saw the defendant before or 
since the occasion she mentions. Although three; years had 
elapsed her recollection and identification werje positive, 

whereas she was wholly unable to recall what had taken place 

^ | 

the week previous to her testifying. She could notj remember 
whether or not the plaintiff had brought a picture of Mr. 
Eichelberger and showed it to her the week previous. She 
could not have forgotten that fact. The inference; is that she 
thought to tell that fact would injure her side ojf the case. 
When asked why her memory was so good as to!what hap¬ 
pened two or three years ago and she could not remember 
what took place the previous week, she said it was because she 
was interested in it that day. Aside from the uttejr improba¬ 
bility of any such wild story, that these two perspns should 
indulge in such acts of intimacy in an open space when 
several people were present at Mrs. Harrison’s, this witness 
in a house not ten feet distant, another witness in a house 
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across the street, and apparently in open view of everybody 
passing, this testimony is contradicted by the parties (Rec., 
38), and is substantiated by no one. It is submitted this 
witness is unworthy of belief. There is no testimony of any 
other act of familiarity or intimacy between the parties, un¬ 
less it be that of Mr. Bacon, who savs that on two occasions 
Mr. Eichelberger asked him if he did not think the defend¬ 
ant was sweet and that he held her hand at the time (R., 46). 
By itself, no one would think such act or inquiry in the least 
suspicious. 

The foregoing is the only testimony purporting to show 
actual occurrences, and it is upon this testimony, supposed 
to be supported by the undisputed fact that the two were to¬ 
gether on a number of occasions, that this court is asked to 
reverse the action of the trial court, where full opportunity 
was had to pass upon the credibility of the witnesses. 

It is shown by the record that the defendant was a good 
wife and a good mother. Quoting the language of this court 
used in another case: 

“The charge against this woman is the most serious 
that can be formulated against a wife. If true, it 
brands her for all time. While the seriousness of the 
charge may not be permitted to shield her if guilty, 
guilt will not be established from suspicious circum¬ 
stances, but must be established by evidence clear and 
satisfactory.” 

McKitrick vs. McKitrick, 47 W. L. R., 759. 
Kraus vs. Kraus, 41 App., 200. 

Glennon vs. Glennon, 3 App., 334. 


The trial court held that the evidence given by the wit¬ 
nesses who were seen and heard by him was not clear and 
ati-factory, I)ut was insufficient to justify the relief sought. 
It is not possible to define the words, “clear and satisfactory,” 
as used in this connection any more than it is to define fraud. 
The rule must be applied in each case. The charge is the 
commission of a crime. It is not contended that the rules 
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governing evidence in a criminal case must be applied in a 
divorce case, and that guilt must be established beyond a rea¬ 
sonable. doubt, but it is evident from the language used by 
this court and by other courts that more is required than that 
there be a mere preponderance of evidence. “Clear and satis¬ 
factory” evidence must mean more than a preponderance of 
evidence, though it may mean less than “beyond a reasonable 
doubt.” The evidence, which must be clear and satisfactory, 
must be evidence of the commission of adultery, not merely 
of suspicions which may arise in any mind. In other words, 
there must be clear and satisfactory evidence of adulter} - , not 
of mere opportunities. It is submitted that not only is the 
evidence in this case not clear and satisfactory, but [that it is 
insufficient to create a reasonable belief of guilt, and that 
there is not a preponderance of evidence in favor of guilt. 

It is not contended that this court may not review) the evi¬ 
dence taken in a divorce case, and if it finds it proper! so to do, 
reverse the decree, but it is submitted that the trial court, 
hearing and seeing the witnesses, and trying the facts, is en¬ 
titled to the same consideration in his finding of facts that is 
given the findings of facts by a master in chancery or by a 
jury. The principle is well stated as follows: 

“Although the discretion of the trial court in refus¬ 
ing or granting a divorce is subject to revision by the 
appellate court, the general rule is that its judgment 
in this respect will not be reversed, unless it is clearly 
shown that its power has been improperly exercised.” 

19 C. J., 192, and cases. 


“A decree granting or refusing a divorce on evi¬ 
dence that is conflicting, as a rule will not be dis¬ 
turbed. This is especially true where the decree re¬ 
fuses a divorce.” (Italics supplied.) 

19 C. J., 193, note 33. 

i 

i 

i 

It is submitted that not only is there no evidence in this 
case showing the commission of adultery, but that there is no 




conflict on the question. The conflict of evidence is on 
minor and generally immaterial matters. The evidence 
merely shows suspicion. Inclination and opportunity must 
combine before adultery can be presumed. Inclination is not 
shown in the record. 

The findings of a master in chancery will not be set aside 
if there is evidence to support his findings. The court will 
not weigh the evidence before a master unless there clearly 
appears to be error or mistake on his part. 

"In dealing with exceptions, the conclusions of the 
master, depending upon the weight of conflicting testi¬ 
mony, have every reasonable presumption in their 
favor, and are not to be set aside or modified unless 
there clearly appears to have been error or mistake on 
his part.'’ 

Tilghman vs. Proctor, 125 U. S., 161. 

Medsker vs. Bonebrake, 108 U. S., 66. 

Grafton vs. Paine, 7 App., 266. 

Hutchins vs. Munn, 28 App., 271. 


Much testimony appears in this record that is wholly im¬ 
material and irrelevant, and which seems to be introduced for 
the purpose of creating an atmosphere of suspicion. Many 
pages relate to the question who wrote the name “M. C. Dent 5 ’ 
on a stateroom ticket (Plaintiff’s Exhibit “4 A"). This was 
a staterooml card concededly issued at Norfolk in the names 
F. Eichelberger and M. C. Dent. The stub, establishing 
that fact, appears on page 32 of the record. The name 
"M. C. Dent” was written on the ticket by the clerk issuing 
it. It is claimed that the name was erased, something writ¬ 
ten in its stead, that in turn erased, and the name “M. C. 
Dent" again written where the clerk wrote it when he issued 
the ticket, i It is contended that the defendant wrote the 
name as now appears on the ticket. This is a wholly im¬ 
material matter. If for any reason whatsoever the name 
had been erased by accident or design and the defendant had 
rewritten the name, what conclusion of guilt could be drawn 
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therefrom? Two experts say the name is, in their opinion, 
the handwriting of the defendant. The defendant savs it 
is not her handwriting, and one expert, Ralph Given, Esquire, 
for many years in the district attorney’s office, iis of the 
opinion that it is not her handwriting. The plaintiff testi¬ 
fied that he is acquainted with the defendant’s handwriting 
(R., 17), as he must be. and he produced other Writings of 
the defendant which were offered in evidence merely for the 
purpose of comparison, yet when asked if this nanjie on this 
stateroom card was written by his wife, answered. “I think 
the name ‘M. C. Dent’ is in Mrs. Symons’ handwriting” (R., 
28). He was honest enough not to testify it was written 
by her. 

Plaintiff contends that after erasing “M. C. Dent/ 7 the 
name John La Goree was written on the ticket, that name 
erased, and M. C. Dent rewritten upon it. He argues that 
the defendants anticipated that this ticket would he used in 
evidence against them; that their iirst idea was to iwrite Mr. 
La Gorce's name to convey the idea that he was on the boat 
and that subsequently they changed their minds, presumably 
fearful his absence could be shown. This supposition that 
the defendant and the corespondent expected this ticket to be 
used in evidence against them is not supported by any evi¬ 
dence, is not a reasonable supposition, but is merely the out¬ 
growth of fervent imagination, or of a suspicious ljnind, un¬ 
supported by facts. 

Jerry Talbott, a colored porter, gave remarkable testimony. 
He said that in 191 <> Mr. Eichelberger and Mrsi Svmons 

- i v 

made purchases in Sinclair's grocery store, where h£ was em¬ 
ployed. Tie named the articles they bought. This testi¬ 
mony was given in December. 1919. He had notj seen the 
defendant before that time and had never seen ljier since. 
The plaintiff called upon him in 1910, showed him a photo¬ 
graph which he identified as being the woman whojmade the 
purchases, who, he said, was a large, red-headed woman, 
rather stout, whereas the defendant is and was, never large. 


10 


but was slender, and lias never worn red hair. The plaintiff 
showed this witness two photographs. His object was, of 
course, to have him identify them as photographs of the de¬ 
fendant, and the witness made the identifieation according 
to expectation. Tie also identified the corespondent from a 
picture shown to him at the trial, years after he had seen 
him. and says his attention was attracted to the man who 
made the purchases merelv bv the fact that he “was a nice 
1 ooki ng gentleman. ?? 

It is impossible to believe such testimony. That a porter 
in a grocerv where customers must have been more or less 
numerous, without any particular reason, could remember, 
months after, individuals whom he had never seen before or 
since and had no particular reason to identify, could identify 
them from photographs so exhibited to him. is too improbable 
to be credited. The defendant was pointed out to this witness 
at the time of the trial, three years later, and he thought her 
the same woman, though she was not large, did not have red 
hair, and was not “rather stout/ 7 as was the woman lie 
thought lie remembered. 

It is such testimonv given bv such witnesses, seen and 
hoard by the trial court, that plaintiff asks this court to re¬ 
view and sav the trial court was in error. 

Kf 


2. 3. 4. 5. 7. and 8. These assignments all relate to plain¬ 
tiff's olier to prove that the corespondent had made certain 
statements or admissions to other persons. The offer was 
made on the theory that such statements or admissions, if 

V * 

made, were evidence against the defendant. The trial court 
held that such evidence would be hearsay and was inadmissi- 
hie. that the object of Congress in having the corespondent 
named as a defendant in a suit, was that he might answer for 
costs, not to change the law of evidence, and that statements 
made by a! corespondent could not bind the principal de¬ 
fendant. 

It will be remembered that prior to the adoption of our 
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Code an alleged paramour was not made defendant to a suit 
for divorce. It will not be contended that statements made 

I 

by one not party to a suit should be admitted in evidence 
against the defendant. Nothing appears in the Codje which 
changes the law of evidence relating to a hearsay testimony, 
and no authority is cited to support the proposition. 

Plaintiff’s counsel cites authority to show that whefe a con¬ 
spiracy is shown to exist, the statements or admissions of one 
conspirator may be used against another. No criticism is to 
be made of this proposition, but the principle does npt apply 
to divorce cases. He also cites authorities to the effect that 
statements by an agent will bind his principal and jthat the 
statements of one partner will bind another. Statements by 
an agent will not be evidence of the relation oi principal and 
agent, and statements by one person is not evidence of an 
existing partnership • 

On page 42 of his brief, counsel cites the case of Letts t> - . 
Letts. 79 N. J. Equity, <>>0, which holds that the irule ap¬ 
plicable to the testimonn of a pari i cep# c rim inis in criminal 
cases is equally applicable in a suit for a divorce for adultery. 
As cited, the case would appear to be an authority in his favor, 
but upon reading the ease we find that the paramour was a 
witness called to testify in the case and the question was 
whether or not his testimony was admissible. Here jit is not 
a question whether or not the testimony of the corespondent 
is admissible, but whether or not some vague statements, sus¬ 
ceptible of different interpretations and unexplained!, said to 
have been made out of her presence and of which sbe could 
have had no knowledge, can be used as evidence against the 
defendant. Such statements, if made, are clearly hearsay. 
They were not offered to contradict anything said by the co¬ 
respondent in his testimony produced by the plaintiff. No 
such suggestion was made to the trial court, and it isj too late 
to make it now. Tt will be remembered that this testimony 
was taken by deposition in Ohio. Plaintiff's counsel was 
present and cross-examined the witness. He did jnot ask 


anything! concerning these alleged statements he subse¬ 
quently offered to prove, doubtless preferring that the witness 
should not have an opportunity to deny or explain them and 
reserving them to be used when the witness could not be 
questioned further. As the corespondent was not present at 
the trial and could not be produced at that late hour, it was 

an unfair advantage to trv to take. 

* * 

Investigation has failed to disclose any authority to the 
effect that admissions of an alleged paramour are admissible 
against a defendant. There are excellent authorities to the 
contrary. 

“In a suit for divorce founded on adultery, the 

% *- * 

signed confessions of a paramour written by the peti¬ 
tioner and witnessed, but made in the absence of the 
defendant, are not evidence." 

Howard vs. Howard, 77 N. J. Eq. ? 180. 

In that case the court cites a number of authorities in sup¬ 
port of the proposition that such testimony is inadmissible. 
As counsel for plaintiff has cited no authority in favor of his 
proposition, it is to be assumed none exist. Certainly, no 
good reason can be advanced for admitting such testimony. 

Even the tezfimonu of an alleged paramour against a de¬ 
fendant is viewed by the courts with suspicion. 

"‘While the testimony of the alleged paramour may 
be considered in determining the fact of adultery, it 
is liable to grave suspicion and should be acted upon 
with extreme caution; and ordinarily unless it is cor- 
roborated it is not sufficient to establish guilt." 

14 Cvc., 697. 

The proffers made by plaintiff show the proposed testi¬ 
mony was valueless. It is intimated that on one occasion 

V 

when charged with a certain act, the corespondent said “Yes, 
but you can t prove it." This is supposed to constitute an 
admission of guilt. The testimony of the corespondent and 
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his answer show that he would have denied making the state¬ 
ment or would have qualified or explained it had the oppor¬ 
tunity been afforded him. as might easily have been done, but 
for the mental reservation of plaintiff's counsel. Agjain. it 
was attempted to show that when charged with another series 
of things he “dropped his head/' Perhaps he was tjred of 
being questioned, perhaps anything, but merely “dropping 

his head,** whatever that mav mean, is not an admission of 

* 

guilt by the corespondent, much less evidence against the de¬ 
fendant. Plaintiff offered to show that on another occasion 
the corespondent was charged by his wife with having com¬ 
mitted adultery with the defendant on a trip from Norfolk, 
and he responded that “Well, you know the devil gets ijn men 
sometimes, and we caivt help it." and begged her forgiveness. 
These statements and acts, if made and committed, are not 
admissions of guilt. The corespondent, maybe wearied with 
charges being made against him, and tired of makijng ex¬ 
plicit and positive denials, quit doing so, but certainly 
nothing of that character could be construed as an adqiission 
of guilt on his own part, and more certainly no suchj act or 
statement can be considered as evidence against the de- 
fendant. 


G. It is believed the sixth assignment of error related to an 
immaterial matter unnecessary to discuss. 


9 and 10. Witnesses were asked if thev knew bv what 

*/ %, i 

name the defendant was known “over in Fort Myei[" and 
“over in Fort Myer Heights" (389). This appears to 
be an attempt to establish reputation without any founda¬ 
tion being laid therefor. One witness says she saw tjlie de¬ 
fendant in Rosslvn three times: the defendant savs she was 
never there but once. It does not appear from the record 
that the defendant was ever at Fort Myer Heights or in Fort 
Meyer. It does not appear that she was known by anybody at 
either place. It does not appear by whom she was known 
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by any name at either place. It does not appear that either 

witness knew any person who knew tlie defendant. How 

then could such testimony be admitted? An answer to such 

%0 

questions would not affect the weight to be given to the evi¬ 
dence in this case. 

11. It would appear by the eleventh assignment of errors 
that plaintiff contends that if one of his witnesses had not 
been allowed to say she had never seen anything improper 
at his house, the court would be justified in inferring, because 
of the absence of testimony, that she had seen something 
improper. The testimony itself, of a negative character by 
one who iwas there infrequently, had practically no value, 
except that it was given by a witness who was introduced for 
the purpose of conveying the idea that something improper 
had transpired, who was properly asked if she had ever seen 
anything improper. 

12 and 13. These assignments of error refer to opinions 
volunteered by an extremely loquacious witness, who was not 
asked concerning them. There was nothing to prevent his 
being asked to explain acts of parties had counsel seen fit to 
do so. His opinion that the corespondent conducted himself 
in a "lovey-dovey way" was meaningless to the trial court, 
as it is to the writer hereof, who does not believe that the 
concededly superior experience and wisdom of this court will 
hold the ruling of the trial eourt to be error. 

14. The principle involved in the fourteenth assignment 

of errors is involved in the fourth and fifth assignments and 

is fully discussed hereinabove. 

* 

15 and; 16. The principles involved in assignments num¬ 
bers 12 and 13, hereinabove discussed, are applicable to 
assignments under 15 and 16. 
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17. The physical disability of the corespondent after he 
had left the District of Columbia can have no bearing upon 
the issues in this case. The object of the offer was tojconvev 
the idea that the corespondent was adulterously inclined gen¬ 
erally, but as such inclinations were not connected lin any 
manner with the defendant they are clearly inadmissible. 

Pond vs. Pond, 132 Mass., 219. 


Plaintiff developed the fact that in January, 191”, Mrs. 
Eichelberger filed suit in this District for a divorce from her 
husband, wherein the defendant was named as coresppndent. 
He evidently thought that this fact had some value tjo prove 
the defendant guilty, whereas the contrary must be presumed, 
as it also appears that the suit was voluntarily dismissed and 
Mrs. Eichelberger went to Reno. Nevada, where she obtained 
a divorce from the corespondent on the ground of don-sup¬ 
port. It may be presumed that if she had thought! it pos¬ 
sible to obtain a divorce here, where she has lived all her life 
and where she now lives, she would have obtained it. Instead 
of dismissing her case and seeking aid in another jurisdiction. 
The fact that the defendant in that case was then! in the 

l 

army was no excuse for such action. 
v 

I 

i 

The action of the plaintiff is inconsistent with his jpresent 
position. He claims that his suspicions were aroused at 
Easter of 1916. He robbed his wife's pocketbook of | a copy 
of a letter of which much is attempted to be made, j There 
was no attempt by the defendant to hide this copy. The 
plaintiff then consulted the defendant's rector, and his own 
attornev. this in May, 1916, but he continued to cohabit with 
his wife until August. He learned all he knows no\y of the 
lunch at the Continental Hotel, of the trip to Norfolk; yet he 
continued to live with his wife until February, 19ll7, even 
after suit had been filed by Mrs. Eichelberger, wheijein his 
wife was named as corespondent. He excuses himbelf by 
saying he did not cohabit with her. If his acts are not con- 


donation, they are very nearly so. It is evident plaintiff did 
not think lie had sufficient evidence to justify his leaving his 
wife, and it would appear from the record that he filed this 
suit because the defendant told him that lie had to provide 
for her and their children, or else he had to prove her guilt 
(R., 75). and he preferred to attempt the latter rather than 
to perform the former. 

Much is attempted to be made of a copy of a letter begin- 
ing “Adored one." It is undisputed that this is a mere 
copy, written by the defendant. Plaintiff testified his wife 
said the original was written by the corespondent. The de¬ 
fendant denies that she said anv such thing and denies that 
the corespondent wrote the original. The corespondent had 
no opportunity to testify concerning the letter, plaintiff’s 
counsel preferring to produce it at a time when it could not 
be explained or denied. Counsel states in his brief, page 8, 
that the original letter was called for and not produced, that 
it was known in advance that the letter would be used in 
evidence. The record does not show that fact and counsel 
in fairness should have stated the full fact, that the original, 
which was never held by the defendant, was called for the 
day the case was expected to be tried, and therefore too late for 
the defendant to combat it. Whv the defendant should 


write and keep a mere copy of a letter if the original was 
written to her is difficult to understand. Many reasons may 
be advanced why she might make a copy of a letter to an¬ 
other, but had she been treasuring any sentiment to herself, 
she would doubtless have kept the original and there would 
be no reason for copy to be made. She explains why she 
made a copy of the letter written to another person, and 
although opinions may differ as to the literary value of the 
letter, no theory has been advanced or can be advanced as to 
why she should make a copy of the letter to herself if she had 
the original and could keep that. That she showed the copy 
to her father is supported by the latter’s testimony. 
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The attack made by counsel upon the father of the defend¬ 
ant. wherein he was asked concerning his domestic Relations, 
can have no weight in this case. Tt is evident that) counsel 
believes that the court must find that the father was party to 
his daughter’s dishonor before relief can be granted. He 
refers to this proposition twice in his brief. On page 27 he 
says that the father’s “attitude in the case is strongly sug¬ 
gestive of combination or conspiracy with the appellee.” 
Again, on page 31, he says, “it appears that M. C. Dent was 
not averse to this condition of affairs,” and on t^ie same 

j 

page, referring to an alleged “preconceived plan” of the de¬ 
fendants, says, “of which Mr. Dent must have had full 
knowledge.” The proposition is inconceivable arid unbe¬ 
lievable. but it indicates the desperate position j plaintiff 
occupies. 

Comment should be made upon the testimony of j William 
J. Bacon, Jr. (R.. 45). This witness, formerly employed by 
the same institution which employed the corespondent, at¬ 
tempts to convey the idea that lie was extremely willing to 
assist the corespondent in wrongdoing, and that he was ex¬ 
tremely willing to testify concerning his wrongdoing. His 
position would have been much strengthened in the eyes of 
the ordinary individual had he disclosed his suspicions at an 
earlier period, instead of abetting what he considered wrong. 
His desire to advance his opinions, without being asked, in 
testimony given in another case, but used in this, is most evi- 
dent. Although these opinions were all ruled injunaterial 
they are quoted by counsel as if evidence. 

I 

Much is sought to be made by plaintiff of the fact that the 
corespondent was to meet the defendant on the same train 
she took from New York to Washington. Mr. Bacon says 
the defendant telephoned from Baltimore. It is evident 
from the testimony of Mr. Bacon and of both defendants 
that there was no meeting of the defendants in Baltimore. 

2m 
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The fact that there should he a discrepancy in the matter of 
time, or in the conversation as related by the different wit¬ 
nesses. indicates no more.than that there was no collusion 
between them. 

It is respectfully submitted that the evidence in the case is 
wholly insufficient to establish guilt on the part of the de¬ 
fendants, and that the decree of the trial court should be 
affirmed. 

WHARTON E. LESTER. 

A Horneu for Appellee, Frederick Eichelberger . 
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